	Town Council Agenda Form


	[image: image1.jpg]Town of
tayista
v

A place to live, a way to live.







	Agenda Placement:  Unfinished Business
(Public Hearings, Special Presentations, Requests & Communications, Consent, Unfinished, New Business, Closed Session


	

	Other Action to be Taken:  N/A
(N/A; For  Information Only; Forward to Planning Commission; Refer to Staff; or Defer Action)


	

	Subject Title:  Interim License Agreement – Mid Atlantic 

                       Broadband Cooperative       
	Packet: Tab 9

	Presenter(s):  Town Attorney
	Meeting Date:  August 10, 2010
	RE: Agenda Item:  11b


	SUBJECT HIGHLIGHTS:


Currently, the Mid-Atlantic Broadband Cooperative (MBC) is installing broadband along Route 29 throughout Campbell County.  Over a month ago, Town staff was contacted in regard to the extension of this service to a facility located in the Town limits.  The questions came up as to how such an extension in Town right of way would be handled.  MBC cited that they are a nonprofit and the cost of a “franchise agreement” would be utilizing tax payer’s money and they are not usually required to get a franchise agreement.  Staff spoke with representatives in other communities and we learned that Lynchburg has opted to grant an “Interim License Agreement” until they have had an opportunity to review their ordinances and possible make amendments to address such issues.

Assistant to the Town Manager Dan Witt and Town Attorney John Eller have been working on this issue and will be present to discuss and hopefully answer any questions.

Attachments:

Email from MABC regarding proposed Interim Agreement
“Draft” Interim License Agreement”
Possible Amendment to “Draft” Agreement
	Staff recommendation, if applicable:


Staff Recommendation:  Authorize Staff to finalize a “Interim License Agreement” and execute it with Mid-Atlantic Broadband Cooperative.  In addition, the Town should explore how items such as this will be handled in the future in a more long term manner.
	Action(s) requested or suggested motion(s):


Motion:  “I move that the Town Manager be authorized to execute the Interim License Agreement with Mid-Atlantic Broadband Cooperative in regard to Town right of way use.”
From: Gray Ramsey [mailto:gray@mbc-va.com] 
Sent: Thursday, August 05, 2010 5:39 PM
To: Daniel Witt
Cc: hunter@mbc-va.com; tad@mbc-va.com
Subject: License Agreement 

Dan,

Our attorneys have  reviewed the agreement and share the same concerns that Hunter and I have relative to Article 2 – Term/Termination.  The language of that Article provides MBC with the ability to move forward with the project, but the Town retains the ability to terminate the License in favor of the contemplated Ordinances.  After termination occurs, MBC will have its facilities in place and will be captive to what provisions are included in the Ordinances with no leverage during the renegotiation.

MBC has no issues with executing a License agreement, but we do have issue with paying franchise fees of any type.  As Hunter probably mentioned, MBC is a 501 (c) (12) not-for-profit cooperative whose mission is to bring economic opportunity to Southern Virginia through providing broadband facilities to unserved and underserved communities.  Our network extends from Stuart to Emporia and north to Dinwiddie in the east to Rocky Mount in the west, and we are not paying franchise fees in any of those towns or communities.  

We would ask that the Town consider modifying the license agreement to include language that as long as MBC maintains its not-for-profit status that it will be exempt from annual fees of any type.  MBC hopes that the Town would see MBC’s open access network through its membership as an advantage in attracting new business.  I will send you the requested information regarding MBC’s plans and how it can specifically benefit the Town tomorrow.

Regards,

Gray

Gray Ramsey
General Manager | Mid-Atlantic Broadband Cooperative | 1100 Confroy Drive Suite 4 | South Boston, VA 24592 | P 434.570.1307 | F 434.572.2357 | C 434.770.2929 | http://www.mbc-va.com/ 
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This e-mail may contain information that is privileged, proprietary, or otherwise protected from disclosure to anyone other than its intended recipient(s).  Any dissemination or use of this e-mail or its contents by persons other than the intended recipient(s) is prohibited.  If you have received this e-mail in error, please notify us immediately by reply e-mail so that we may correct our records.  Please then thoroughly delete the original e-mail and the reply.
INTERIM LICENSE AGREEMENT  (DRAFT)


THIS INTERIM LICENSE AGREEMENT, made and entered into this ____ day of July, 2010, by and between MID-ATLANTIC BROADBAND COOPERATIVE, a Virginia non-stock corporation (the “Provider”), having an office at Riverstone Technology Building One, 1100 Confroy Drive Box 4, South Boston, Virginia 24592 and the TOWN OF ALTAVISTA, VIRGINIA (the “Town”), (the Provider and the Town being collectively referred to herein as the “Parties”).


WHEREAS, the Provider has requested that the Town authorize the Provider to use the Town Rights-of-Way and public owned property for Telecommunications purposes and to install, operate, and maintain facilities for the purpose of creating certain Telecommunications capabilities; and


WHEREAS, the Town intends to develop a Telecommunications Ordinance and a Rights-of-Way Construction and Administration Ordinance (“Rights-of-Way Ordinance”) to govern the use of its Rights-of-Way by Telecommunications providers and other entities; and


WHEREAS, the Provider has agreed to use the public Rights-of-Way and public owned property in accordance with the terms and conditions of this Interim License; and


NOW, THEREFORE, in consideration of the mutual promises and covenants herein contained, the Parties mutually agree as follow:

ARTICLE 1.  AUTHORITY FOR USE OF RIGHTS-OF-WAY AND PUBLIC OWNED PROPERTY AND SCOPE OF LICENSE


1.1
The Provider has designed, engineered, constructed, acquired, or caused to be constructed, facilities and acquired appropriate interests in real property or other rights, all as may be required to provide and maintain Telecommunications services in the Town and to locations in communities adjacent to the Town.  The Provider requests a license from the Town to use the Town Rights-of-Way and public owned property to provide such Telecommunications Service:


1.2
The Town hereby agrees to provide access and use of its Rights-of-Way and public owned property to the Provider for the construction, installation, and maintenance of its Telecommunications transmission facilities within the Town.  Under this License, the Provider may erect, install, construct, repair, replace, relocate, reconstruct, remove, and retain in, on, under, upon, across and along the Rights-of-Way and public owned property within the Town as located and approved by the Town as set forth in paragraph 1.4 of this License, such poles lines, cable, conductors, ducts, conduits, vaults, manholes, appliances, pedestals, attachments, and other property and equipment as are necessary and appurtenant to the operation of the facilities, provided that all applicable federal, state, and Town permits, including the permits required pursuant to Sec. __________ of the Town Code (Campbell County?), are applied for and granted, all fees are paid, and all other Town codes and ordinances in effect now or hereinafter adopted are otherwise complied with.

1.3
The Provider shall apply to the Department of Public Works for written approval by the Director of Public Works, prior to commencement of any construction or alteration of its facilities in the Rights-of-Way or public owned property.  Provider shall supply a subsurface utility engineering study on the proposed route of construction or expansion, which shall consist, at a minimum, of completion of the following tasks:

(a)
Secure all available “as built” plans, plats and other location data indicating the existence and approximate location of all facilities along the proposed construction route.

(b) 
Physically survey and record the location and dimensions of any above ground features of all underground facilities along the proposed construction route, including but not limited to manholes, valve boxes, utility boxes, posts, and visible street cut repairs.

(c)
Plot and incorporate the data obtained from completion of the tasks described in (a) and (b) on the providers proposed system route maps, plan sheets and computer added drafting and design files.

(d)
Provide to the Director of Public Works acceptable plats showing locations of lines for documentation in the map room.


The Provider shall not expand or extend its facilities without the prior written approval from the Director of Public Works.


1.4
The Provider shall construct and maintain its Telecommunications facilities so as not to unreasonably interfere with other uses of the Rights-of-Way and public owned property.  The Provider shall make use of existing poles and other facilities available to the Provider.  Except in an emergency, the Provider shall notify all residents affected by proposed work prior to commencement of such work by:

(a)
Mailing written notice of the Provider’s intent to commence work in the area to each address affected by the proposed work; or

(b)
Hanging door placards on the doors of all affected residences and businesses at least seven (7) days prior to commencement of such work and posting additional notices in conspicuous places in the area of the proposed work as required to provide reasonable notice to affected residences and business of the proposed work.


1.5
The Provider shall obtain a permit and shall perform the work authorized in such permit in accordance with all requirements of the Town and Campbell County Codes, and any subsequent ordinances or regulations currently in force or that may be adopted by the Town regarding excavation work.


1.6
Prior to the commencement of any construction, the Provider shall deposit with the Town an irrevocable, unconditional letter of credit and/or surety bond equal to 10% of the anticipated construction costs of the Provider’s facilities in the Rights-of-Way or public owned property or such other amount established by the Town, (the “construction bond”).


1.7
Upon completion of construction, and thereafter until the Provider’s facilities have been removed from the Rights of Way or public owned property, and for one hundred twenty (120) days thereafter, (unless the Town notifies the Provider that a reasonably longer period shall apply), a Provider shall deposit with the Town and maintain an irrevocable, unconditional letter of credit or a bond in an amount determined by the Town, (the “removal bond”).


1.8
Purposes.  The construction bond and removal bond shall serve as security for:

(a)
the faithful performance by the Provider of all terms, conditions and obligations including restoration of the Rights of Way or public owned property of this License,

(b)
any expenditure, damage, or loss incurred by the Town occasioned by the Provider’s breach of this License or its failure to comply with all rules, regulations, orders, permits and other directives of the Town;

(c)
payment of all compensation due to the Town, including Permit Fees;

(d)
the payment of premiums for the liability insurance required pursuant to this License;


1.9
The Provider’s maintenance obligations shall be performed in accordance with industry standards.


1.10
The Provider shall be responsible for all costs associated with its installation including:  the costs borne by the Town or others during installation, the costs of repair and replacement to the Rights-of-Way and public owned property due to the Provider’s installation, and costs incurred in removing or relocating its Telecommunications facilities when required by the Town due to the Town requirements relating to maintenance and use of the Rights-of-Way or public owned property for the Town purposes.


1.11
Abandoned and Unusable Facilities Upon expiration of this License, or earlier if the Provider decides to discontinue its operations in the Town, the Provider must either:

(a)
Provide information satisfactory to the Town that the Provider’s obligations for its facilities in the Rights of Way or public owned property under this License have been transferred to another provider acceptable to the Town; or

(b)
Submit to the Town a proposal and instruments for transferring ownership of its facilities to the Town.  If the Provider proceeds under this clause, the Town may, at its option:

(1.)
allow the facilities to remain in place;

(2.)
purchase the facilities;

(3.)
require the Provider, at is own expense, to remove the facilities; or  

(4.)
draw on the removal bond or other security in an amount sufficient to reimburse the Town for reasonably anticipated costs to be incurred in removing the facilities.

ARTICLE 2.  TERM/TERMINATION


The Term of this License shall commence on the date of its execution by the parties hereto and shall continue on a month-to-month basis thereafter, until the adoption of a Telecommunications Ordinance and a Rights-of-Way Construction and Administration Ordinance by the Town, at which time all rights of the Provider under this Interim License shall terminate.  It is the intent of the Town and the Provider to renegotiate this License once a Telecommunications Ordinance and Rights-of-Way Construction and Administration Ordinance have been developed and adopted by the Town.

ARTICLE 3.  TRANSFER OF OWNERSHIP


The Provider shall not sell, transfer, lease, assign, sublet, or dispose of, in whole or in part, either by forced or involuntary sale, or by ordinary sale, consolidation, or otherwise, this License or any of the rights or privileges granted by this License, without the prior consent of the Town, which consent shall not be unreasonably withheld, except that the Provider may assign or transfer this License to an affiliate without such consent.

ARTICLE 4.  APPLICATION FEE


The Provider shall pay the Town an application fee at the time it files its plans with the Town sufficient to cover the Town’s administrative costs associated with administrating this License.  The application fee will be paid at the time this License is executed.

ARTICLE 5.  ACCEPTANCE


This License shall be accepted by the Provider within thirty (30) days after approval by the Town, in writing and by delivery of all payments, insurance certificates, applications, and all performance of other requirements relating to commencement of construction as set forth in this License.

ARTICLE 6.  CONFIDENTIAL INFORMATION


To the extent allowed by the Virginia Freedom of Information Act, each Party shall preserve the other Party’s confidential information obtained in the course of the Provider’s use of the Right-of-Way or public owned property hereunder with the same degree of care in protecting its own confidential or proprietary information, however in no event less than reasonable care.  It is understood and agreed by the Provider that the Town has the right to disclose this License to governmental agencies having requisite governmental or judicial authority over the terms of this License, provided that the Town has given the Provider prior written notice of impending disclosure and the Provider has a reasonable opportunity to seek confidential status or protective order or other such appropriate remedy.  The obligations under this Article 6 shall survive termination of this License.

ARTICLE 7.  INDEMNIFICATION


7.1
The Provider shall indemnify, hold harmless, and defend the Town, its officers, boards, commissions, agents, and employees from and against any and all lawsuits, claims, causes of action, liability, demands, damages, disability, losses, and expenses, including reasonable attorneys’ fees, resulting or in any manner arising from the action or inaction of the Provider in constructing, operating, maintaining, repairing, or removing any of its facilities or in carrying on its business or operations in the Town, or in exercising any right or failing to exercise any obligation contained in this License.  This indemnify shall apply, without limitation, to any claim or cause of action for invasion of privacy, defamation, antitrust, negligence, theft, fire, violation, or infringement of any copyright, trademark, trade name, service mark, or patent, or intellectual property right of any Person, whether or not any act or omission complained of is authorized, allowed, or prohibited by this License.


7.2
The Town shall promptly notify the Provider of any claims subject to indemnification and shall cooperate with all reasonable requests by the Provider for information, documents, testimony, or other assistance appropriate to a resolution of such claims.  The Provider shall have full responsibility for and control of any action or undertaking directed at the resolution of such claims.

ARTICLE 8.  INSURANCE


8.1
During the term of this License, the Provider shall obtain and maintain at the Provider’s sole expense, with financially reputable insurers which are licensed to do business in all jurisdictions where any work is performed, naming the Town as additional insured, not less that than the following insurance:

(a)
Workers’ compensation as provided for under any worker’s compensation or similar law in the jurisdiction where any work is performed with an employer’s liability limit of not less than $500,000 per accident.

(b)
Commercial general liability, including coverage for contractual liability and products completed operations liability, with a limit of not less than $1,000,000 combined single limit per occurrence for bodily injury, personal injury, and property damage liability, naming the Town as and additional insured.

(c)
“All risk” property insurance covering not less than the full replacement costs of the Town’s personal property while on a Provider job site.

8.2
Certificates of Insurance  The Provider shall, as material condition of this License, prior to the commencement of any work, deliver to the Town a certificate of insurance, satisfactory in form and content to the Town, evidencing that the above insurance is in force and will not be cancelled or materially altered without first giving the Town thirty (30) days prior written notice, and such additional certificates as may be necessary to provide the Town continuing evidence that the Provider maintains insurance coverage as required herein.  Any and all such insurance policies shall name the Town, its employees, officials, and agents as insured parties and shall include or be endorsed to include contractual liability.  The insurance required hereunder shall be primary, and any insurance or self insurance maintained by the Town shall be in excess of and shall not contribute with any insurance required of Provider under this License.  Any deductibles or self-insured retention’s applicable to required coverage shall be paid by Provider, and the Town shall not be required to participate therewith.  All rights of subrogation against the Town shall be waived.

8.3
Nothing contained in this License shall limit the Provider’s liability to the Town to the limits of insurance certified or carried.

ARTICLE 9.  TAXES


The Provider shall be fully responsible for the payment and/or collection of all ad valorem, property, use, utility and other taxes that apply to this activity. 

ARTICLE 10.  MISCELLANEOUS


10.1
This License, together with all Exhibits, shall constitute the entire License and no negotiations or discussions prior to execution shall be of any effect.


10.2
The invalidity in while or in part of any provision shall not affect the validity of any other provision.


10.3
The right and remedies of the Parties shall be cumulative and in addition to any other rights and remedies provided by law or equity.  A waiver of a breach of any provision thereof shall not constitute a waiver of any other breach.  The laws of the State of Virginia shall govern this License.


10.4
Notices shall be in writing, mailed certified with return receipt requested, effective upon receipt and sent to:


 The Provider:
Hunter Ford, Network Operations Manager




Mid-Atlantic Broadband Cooperative

                                    Riverstone Technology Building One




1100 Confroy Drive Box 4




South Boston, VA  24592


The Town:
The Town of Altavista, Virginia




Town Manager’s Office




510 Seventh Street




Altavista, Virginia  24517

or to replacement addresses that may be later designated in writing.


IN WITNESS WHEREOF, the parties hereto have executed this License on the day and year below written, but effective as of the day and year first set forth above.

The Town of Altavista, Virginia


Mid-Atlantic Broadband Cooperative
By: 






By: 






Name: J. Waverly Coggsdale, III


Name: Hunter Ford

Title: Town Manager




Title: Network Operations Manager
Date: 






Date: 





COMMONWEALTH OF VIRGINIA, 

COUNTY OF CAMPBELL,


On this ____ day of July, 2010, J. Waverly Coggsdale, III, Town Manager, executed the foregoing instrument for the Town of Altavista.

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed my official seal the day and year aforesaid.






______________________________________






Notary Public






My commission expires __________________

COMMONWEALTH OF VIRGINIA,

CITY/COUNTY OF 



,


On this ____ day of 


, 2010, Hunter Ford, Network Operations Manager, executed the foregoing instrument for Mid-Atlantic Broadband Cooperative.  

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed my official seal the day and year aforesaid.






______________________________________






Notary Public






My commission expires __________________

10/ta/Mid-Atlantic Broadcast – Interim License Agreement

From: ellaws@aol.com [mailto:ellaws@aol.com] 
Sent: Friday, August 06, 2010 10:49 AM
To: gray@mbc-va.com
Cc: Daniel Witt; hunter@mbc-va.com; tad@mbc-va.com
Subject: License Agreement

Dear Mr. Ramsey:

 

I have reviewed your e-mail of August 5 with Dan Witt and Waverly Coggsdale.  Subject to Council's approval we are proposing the following amended Article 2:

 

"ARTICLE 2.  TERM/TERMINATION
            The Term of this License shall commence on the date of its execution by the parties hereto and shall continue on a month-to-month basis thereafter, until the adoption of a Telecommunications Ordinance and a Rights-of-Way Construction and Administration Ordinance by the Town, at which time all rights of the Provider under this Interim License shall terminate.  It is the intent of the Town and the Provider to renegotiate this License once a Telecommunications Ordinance and Rights-of-Way Construction and Administration Ordinance (“the Telecommunications Ordinance”) have been developed and adopted by the Town.
It is agreed that so long as the Provider operates the facilities and maintains its status as a non-profit entity and maintains its status with the Internal Revenue Service as a Sec. 501(c)(3) organization it will be exempted from any annual franchise fees in connection with the Telecommunications Ordinance.  However, should Provider sell, assign or transfer its facilities to a for-profit provider such exemption shall terminate and the for-profit provider will be subject to such franchise fees as are established in the Telecommunications Ordinance."
 

 

Please review and let us know if it needs modification.


 

J. Johnson Eller, Jr. 
Attorney at Law 
P.O. Box 209 
712 Main Street 
Altavista, VA 24517 
(434) 369-5661 
(434) 369-5663 Fax 


